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LEGISLATIVE REGULATION OF RAILWAY RATES 

IN order to understand the attitude of the public mind in 
regard to legislative regulation of railway rates, the present 
system of competitive rates and its effects upon trade must 
be understood. Ever since competitive railways have existed, 
the actual competitive rates, as is well known, have been made 
by the rebate system. Under this system exactly the same 
tariff rates are collected from all shippers. Later, a portion of 
the money thus collected — sometimes five per cent, sometimes 
ten per cent and sometimes as much as fifty per cent — is 
secretly returned to some of the shippers, but not to all. 

The rebate is the offspring of competition ; it is never paid 
except on competitive business, and it is paid for the purpose 
of securing traffic which might otherwise be carried by a rival 
and competing railway. It probably originated with the rail- 
ways. In the beginning it was confined to the great staples, 
such as grain, fuel and other commodities, on which the freight 
rate is several times the possible profit, of the merchant. The 
modus operandi may be illustrated by the grain trade, on which 
a net profit of one-half a cent per bushel is considered ample. 
The railway manager who desired to secure a larger share of 
the grain traffic would select the brightest grain merchant and 
make a secret agreement to pay him, say, one cent per bushel 
— twice an ample profit — on all his shipments. Armed with 
this secret contract, the grain merchant would overbid his 
competitors one-half a cent a bushel — their entire prospective 
profit — would " scoop " the business and, by reason of the great 
volume thus secured, make an enormous profit for himself and 
a large tonnage for the railway. 

The present rebate system is different from the original sys- 
tem. The grain merchant who was first armed with the rebate 
soon became rich. He built terminal and line elevators, estab- 
tablished his trade relations, bankrupted and drove out of the 
field all small dealers and controlled a vast volume of traffic. 
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Then he turned on his original railway benefactor. He refused 
to accept a beggarly one-cent rebate or, as a favor, any other 
rebate. By the right of his ability to turn trade to the rival 
company which he first robbed, he demanded, not one cent, but 
two cents, three cents, five cents or even ten cents; and the 
expert traffic manager who first invented the rebate had no 
alternative but to stand in the merchant's ante-room, with hat 
in hand, humbly asking upon what terms the merchant would 
" give " his line a share of his shipments. Thus the merchant 
became the rate-maker instead of the railway company. 

No matter how carefully the secrecy of the rebate was 
guarded, grain merchants could not thus become rich and pow- 
erful without the source of their wealth becoming known. Mer- 
chants in other lines, controlling a considerable volume of 
traffic, saw the chance of playing one competitive line against 
another and making the railways bid also for their trade. And 
thus the present system of making rates by rebates was estab- 
lished. 

Prior to the passage of the Interstate Commerce law in 1887, 
the system of making competive rates by rebate had been so 
universally established over the whole country that the Senate 
committee which, after months of public investigation, reported 
the bill, said : 

The practice prevails so generally that it has come to be understood 
among business men that the published tariffs are made for the smaller 
shippers and those unsophisticated enough to pay the established rates ; 
that those who can control the largest amount of business will be al- 
lowed the lowest rates. 

To such an extent had the system developed, that substantially 
all the smaller men had been driven out of the grain-shipping 
business, and the fuel and kindred trades. The shipments of 
all the great staples of the country had become monopolized in 
the hands of the few, who had accumulated enormous fortunes 
based upon the absolute ruin of competitors ; and these mono- 
polies controlled so large a volume of traffic that they, more fre- 
quently than the railways, dictated the rates they would pay. 
The investigations of the Senate committee brought out some 
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astounding facts. It was conclusively proved that as long as the 
secret rebate system prevailed no mercantile or manufacturing 
business was safe. No matter how large a volume of traffic was 
controlled or how large a rebate was commanded, none could 
tell how soon some new combination would arise which would 
control a volume of traffic so much larger that it would be able 
to dictate, not only what rates it would pay, but how much higher 
rates others should pay, and what part of the rate that others 
paid should be turned over to itself as an additional rebate. 

This precise thing has been done. Before the enactment of 
the Interstate Commerce law, it was proved in court that there 
was a combination so powerful that it compelled a railway to 
collect from all shippers in its line of trade a uniform rate of 
thirty-five cents, and to pay to it a rebate of twenty-five cents, 
not alone on its own shipments, but on the shipments by all its 
competitors. It may be safely estimated that there have been 
periods when the rebates paid by all the railways to the larger 
manufacturers and merchants have amounted, in the aggregate, 
to not less than one hundred million dollars yearly. Meanwhile 
all the smaller manufacturers and merchants were paying full 
tariff rates. Such were the conditions which contributed to the 
crushing of the smaller manufacturers and merchants, and which 
compelled combination. 

It would be unfair to the reputation of the men who have 
been in charge of railway traffic to leave it to be inferred that 
they have been so far outwitted by their customers as to allow 
the revenues of their companies to be depleted to the full ex- 
tent of the vast amounts which have been paid in rebates. As 
a rule, they have been faithful to their companies, and they 
have succeeded measurably in protecting their revenues by 
keeping the published tariff rates so high that, after paying such 
rebates as they could not avoid, there was enough left to keep 
their companies from bankruptcy and " the pot boiling." 

It must be borne in mind that the cost of transportation does 
not come from the pockets of the manufacturers and merchants. 
Whatever rates they pay are added to their prices and recouped 
in their sales. Hence they are not concerned as to the amount, 
within bounds, which the railway companies receive for trans- 
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portation. They are only interested in relative rates ; and as 
long as they get rebates they care not how high the tariff rates are 
made. Indeed, the higher the tariff and the larger the rebates, 
the more complete is the protection to their monopolies. At- 
tention should be called also to the fact that, as long at least as 
there are any smaller competitors in the field, the monopolies 
must, as a rule, give to the consumer the bulk of the rebates 
they receive, by concessions in their selling prices, because if 
they do not sell cheaper than the smaller competitors they 
will lose their monopolies. What they will do after all com- 
petitors are out of the field is another question. But, as long 
as there are competitors, the masses who, when they buy food 
or clothing or any of the luxuries or necessities and when they 
build houses or pay rent, necessarily, though unconsciously, 
pay the railway rates, will not be materially affected by the con- 
tinuance of the unconscionable rebate system. Hence it is not 
the masses who ultimately pay the rates who are immediately 
interested in destroying the rebate system. The persons imme- 
diately interested are the men of small means who have invested 
their moderate competencies in manufacturing or commercial 
pursuits, and who are being crushed out by the rebate system ; 
the young men who desire to enter manufacturing or com- 
mercial enterprises ; the fathers who hope that their sons may 
sometimes rise above the rank of employees. Indeed, the de- 
mand by the masses for legislative control of rates is not based 
upon the proposition that the average rates now actually col- 
lected are too high, but upon the outrageous discriminations 
now practiced by the use of the rebate and kindred devices. 

If the disease has been properly diagnosed, what is the rem- 
edy? For nearly half a century the railway companies have 
tried to abolish the rebate system by agreement amongst them- 
selves not to pay rebates. To destroy such agreements it has 
not been necessary for the large shippers even to make a pro- 
test. They have only to route all their shipments over one of 
the competitive lines and pay the full tariff rates. Immediately 
thousands of stock-exchange tickers announce the increase in 
earnings of the favored line and the decrease in earnings of all 
the others. Tick, tick, tick, up go the stocks of the favorite, 
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and tick, tick, tick, down go the stocks of the others. No 
management can stand against such attacks through the ticker. 
It has no alternative but to apologize humbly for the strike and 
agree to pay a still larger rebate in the future. The strike 
being thus ended, the commercial magnates have only to turn 
their whole traffic to the lines which have surrendered, in order 
to obtain full rebates on the traffic which the single line had 
carried during the strike under the impression that it was get- 
ting full tariff rates. It has thus been proved by experience 
that an agreement among the railways to maintain tariff rates 
and pay no rebates is not a remedy. 

Would consolidation of all the railway companies into one 
huge corporation be a remedy ? It seems altogether probable 
that the autocracy thus created would be strong enough to defy 
rebate-seekers. Whether it would destroy rebates would de- 
pend to some extent upon the personal interest in manufactur- 
ing and commercial enterprises of the railway czar and of the 
grand dukes, his bankers, his uncles, brothers, brothers-in-law, 
sons and sons-in-law. If the reign of the first czar should be 
benign, what would be the character of the reign of his hered- 
itary successors? The disclosures of the insurance investiga- 
tion are not reassuring. 

The autocracy would necessarily be localized somewhere, 
probably in New York city, thousands of miles from many of 
the activities which are dependent upon railway transportation. 
It would entail upon the country evils akin to, if not essentially 
identical with, the evils of absentee landlordism, which has 
cursed Ireland, Russia and all the countries in which it has 
existed. Out of touch with the activities and the aspirations of 
distant communities, the czar would expect his managers to 
make present returns as large as possible, letting the future 
take care of itself. The ticker is always crying: "More, 
more !" Consolidation has already reached a stage which pro- 
duces many complaints. It is alleged that no person authorized 
to act in redressing a wrong, or in meeting the needs of a new 
industry, can be reached without undertaking a journey across 
the continent and humbly submitting the case to the unsympa- 
thetic decision of the " unconscious arrogance of conscious 
power." 
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If, as is by no means certain, autocracy would be a remedy, 
the remedy may well be regarded as worse than the disease. 
With a grand duke in control of each of the great combinations 
which now command rebates, and the czar getting a " rake-off" 
as stockholder, or otherwise, from all, it does not seem probable 
that the chances of individual enterprise would be improved. 

Would legislative control of rates be a remedy? It is a dis- 
tinguishing characteristic of the American mind that it seeks to 
remedy every economic evil by passing a law. The average 
mind regards the enactment of the law as sufficient. The aver- 
age mind is always in favor of enacting a law, but after the law 
is enacted the average mind is opposed to its enforcement. 
And when such a law has been enacted and no attempt has been 
made to enforce it and the evil continues to exist, the demand 
of the average mind is not to enforce the existing law but to 
enact a new law. Besides, if the statutes of this class be exam- 
ined, it will be found that the average legislative mind possesses 
the same reverence for enactment and the same disregard for 
enforcement, and that, consequently, none of the statutes con- 
tains proper provisions for enforcement. 

If it were not for these well-known characteristics, the fact 
that the Interstate Commerce law has been in existence for 
more than eighteen years without results would be evidence that 
legislation is not a remedy for the rebate system. This law for- 
bids in the most comprehensive language the rebate and other 
kindred evils, but it provides no adequate instrumentalities for 
its enforcement. Besides, its penalties are in many cases so 
out of proportion to the offence that this enforcement cannot 
be expected. For illustration: under this law, as originally 
passed, if a man rides on a pass from New York city across the 
state line into Connecticut he commits a misdemeanor, punish- 
able by a fine of not less than $1,000 nor more than $5,000, 
or by imprisonment in the penitentiary for not less than one 
year nor more than five years, or by both fine and imprison- 
ment, in the discretion of the court, for each ride. A later 
amendment abolished the prison penalty and made the fine not 
less than $1,000 nor more than $20,000. The same penalties 
are imposed for paying rebates; and under the original law 
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these penalties ran, not against the railway company which paid 
the rebate and reaped the profits from the traffic which the re- 
bate secured, but against the minor traffic agent, who, on a 
salary of perhaps $2,500 per year, was supporting a family, and 
who, it might be claimed, had by a wink or a nod or by abso- 
lute silence agreed to pay the rebate. The writer was present 
at a controversy between a shipper and such an agent as to 
whether the agent had agreed to make the rebate claimed, and 
heard the following dialogue : 

Shipper. I spoke to you about the rebate at the time. 
Freight Agent. Yes, but I said No. 

Shipper. I know you said No, but there was a queer look in your 
face which I thought meant Yes. 

On this evidence the rebate was paid in the interest of future 
traffic from the same shipper. What American jury would fine 
or imprison a man for having a queer look in his face when he 
said No? 

In one of the outbursts of public excitement which have peri- 
odically occurred since the enactment of the law, one poor fel- 
low was convicted; but the conviction so outraged common 
decency that the president promptly pardoned him. Speaking 
from recollection, this is the only conviction under the law in 
the eighteen years of its existence. 

Under the original law the penalties ran only against the 
payers of rebates, but a later amendment imposed the same 
penalties " for soliciting or receiving a rebate." This seemingly 
just amendment made it well nigh impossible to convict any- 
body, because the rebate crime is, as a rule, known only to the 
giver and the receiver. Neither party can testify against the 
other without incriminating himself, and this, under the pro- 
vision of the federal constitution, no witness can be compelled to 
do. This predicament necessitated another amendment, which 
required both parties to testify, and avoided the constitutional 
provision by guaranteeing absolute immunity from prosecution 
for offences which such persons might disclose either to the 
Interstate Commerce Commission or to the courts. Since the 
passage of this amendment, the giver or receiver of a rebate has 
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only to confess to become immune and to render both the Inter- 
state Commerce Commission and the courts powerless to en- 
force the penalties of the law. 

Under the Elkins amendment, the penalty of imprisonment 
was abolished, and the fine of not less than $1,000 and not more 
than $20,000 was imposed upon the railway companies them- 
selves as well as their officers and agents, and upon those who 
may solicit or receive a rebate. This amendment was passed in 
1903, and no convictions have yet been made. It is a dispu- 
table question whether a railway company will be immune against 
penalties if it produces its books or other testimony in court. 
A case involving this question is before the Supreme Court. 

It is needless to add that the law has had little effect upon the 
rebate system. At the time of the first enactment, which was 
during a period of intense public excitement, and at the time of 
each subsequent enactment, and since the president has become 
" perniciously active " in attempting its enforcement, there have 
been, not organized and effective revolutions, but just common 
ordinary strikes against the rebate system. Like all strikes, they 
have lasted only as long as the excitement has lasted. 

Notwithstanding the failure of the Interstate Commerce law 
during eighteen years of trial, it is the conviction of the writer 
that it is possible to frame a reasonable and just law, with rea- 
sonable and just provisions for enforcement, which would be 
effective. Such a law can not, however, be draughted off-hand, 
with a few days or even a few months for its consideration, 
during a period of excitement amounting almost to hysteria. 

A law intended to establish and enforce just and reasonable 
rates must be framed with reference to the fundamental facts 
which are the basis of such rates. A great deal of intelligent 
investigation has been devoted to ascertaining the principles of 
economic operation, but no investigations have been attempted 
in respect to the fundamentals of reasonable rates. Ask the 
expert traffic official what is the basis of reasonable rates and 
by what method they can be ascertained, and, if he regards the 
question seriously, he must confess that he does not know. 
Ask the doctrinarians who write books, and they must confess 
that they do not know. The fact is nobody knows ; nobody 
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has the basis, the formula, or even a theory. Have reasonable 
rates relation to the cost of producing transportation, or to the 
interest on the fortuitous capitalization of each railway com- 
pany? Is a railway company entitled to earn reasonable profits 
on cost of production, or reasonable interest on securities issued ? 
Nobody knows. The people, the legislators and the courts are 
at sea upon these fundamental propositions. All is mystery. 

If there are such things as reasonable rates, they must be 
based on something, have relation to something, which, by 
investigation, cau be ascertained and demonstrated. If there 
are no such things, then in enacting laws which declare, as the 
present law declares, that " all rates shall be reasonable and just 
and that all unjust and unreasonable rates are unlawful," Con- 
gress simply enacts a moral rule which no one will dispute and 
which no one can interpret or apply. If laws of this class, 
making those things criminal which the day before their enact- 
ment had been regarded as lawful, are to be enforced, they 
must be intelligible and explicable, so as to appeal to that sense 
of justice which is innate in the American people. 

It is probable that such an investigation as is here suggested 
would prove that the net rates — the remainder of the rates after 
deduction of the rebates — are the reasonable and just rates 
which should be made the tariff rates, open to all shippers alike. 

It would therefore seem to be a wise procedure for Congress 
to provide an interstate commerce investigation committee, 
composed of, say, seven members, four members to be ap- 
pointed by the president, and three members to be appointed 
by the railway companies. One member should be a sound 
lawyer; one a mathematician; one an experienced railway 
auditor; one an engineer of capacity, experienced in calculat- 
ing costs of transportation ; one a superintendent, experienced 
in the actual movement of trains and of rolling stock ; one a 
station agent, experienced in the details of station or terminal 
service ; and one a traffic manager, experienced in present rates. 
The committee should have authority to demand from the rail- 
way companies a new line of statistical facts which have never 
been compiled, relating to costs, and particularly to relative 
costs as between the different conditions under which com- 



No. i] REGULA TION OF RAIL WA Y RA TES 37 

modities are transported. To give a single illustration: the 
committee should demand statistics showing the commodities 
which require, under certain conditions, the hauling of only half 
a ton of non-paying car to each ton of pay-freight and, under 
other conditions, the hauling of three or four tons of non-pay- 
ing car to each ton of pay-freight. The statistics should cover 
all the relations of weight of car to weight of load which this 
illustration suggests. There are other lines of facts which, like 
those just cited, would need only to be mentioned to show their 
relevancy to the problems to be investigated. 

The investigation should be systematic and thorough; it 
should, above all, be public ; and the results should be pub- 
lished from time to time so as to keep the public informed 
during the progress of the work, and to permit public discus- 
sions in the newspapers and elsewhere. There is no corrective 
influence so powerful as publicity; no other agency can secure 
thorough comprehension of the facts and proper control of the 
inferences. 

After, but not before, such investigations, publications and 
discussions — if there remained evils which such investigations, 
publications and discussions had not remedied — it would seem 
possible to frame legislation which would be recognized as just 
and intelligible and which would accordingly prove to be en- 
forceable. 

A. B. Stickney. 

St. Paul, December, 1905. 



